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The prosecution often seeks to introduce business records at trial to prove relevant evidentiary points
contained within those records. Often times, whether in state or federal court, the prosecution will attach a
business records affidavit to the exhibit to overcome any hearsay objection. The affidavit typically purports
to establish: (1) the records were made at or near the time by or from information transmitted by someone
with knowledge; (2) the records were kept in the course of a regularly conducted activity of a business; and
(3) making the records was a regular practice of that activity. These business records are often admitted
without objection from the defense?not because there?s not a valid objection, but because the defense
attorney failed to recognize the ?business duty rule? applicable to the exhibit proffered by the prosecution.
Consider the following situations a defense lawyer might face at trial:

Scenario 1: In a money laundering trial, the government seeks to introduce business records from
Western Union to show your client sent money to an alleged drug dealer in another state;
Scenario 2: In a drug trafficking trial, the government seeks to introduce business records from a hotel
to establish your client was registered there and was in the area when the drug transaction took place;
Scenario 3: In a probation revocation hearing, the state seeks to introduce the business records of the
probation de-partment to establish your client?s progress in a drug treatment program. The records
reflect the supervising officer was informed by the treatment provider that your client was not attending
the program as ordered; or
Scenario 4: In a mortgage fraud trial, the government seeks to introduce title company records
contained in the file of the Department of Housing and Urban Development to establish the physical
location of the title company.
Are any of these records admissible for the purposes sought by the prosecution? Said another way, do these
?business records? comply with the business duty rule? If not, then none of them are admissible for the
purposes for which they may be offered.
The ?Business Duty? Requirement
The ?business duty? requirement was established in common law.1 ?Under the business duty requirement,
the record is not admissible unless the person reporting the information had a business duty to do so. In other
words, was the information reported in the regular course of regularly conducted activity.?2
As explained in Weinstein?s treatise on federal evidence:
To satisfy Rule 803(6), each participant in the chain which created the record?from the initial
observer?reporter to the final entrant?must generally be acting in the course of the regularly conduct
business. If some participant is not so engaged, some other hearsay exception must apply to that link of
the chain.3
Importantly, the business duty requirement still applied after the adoption of the Federal Rules of Evidence.4
Indeed, abolishing the business duty requirement would lead to the introduction of double hearsay by way of
a business record in violation of Fed. R. Evid. 805.5
Perhaps the Court of Criminal Appeals explained the business duty requirement best in Garcia v. State, 126
S.W.3d 921, 929 n. 2 (Tex. Crim. App. 2004):
[A] delusional person might call Crimestoppers to report that George Washington was cutting down a
cherry tree on the Capitol grounds. Although Crimestoppers has a business duty to accurately record all
incoming calls and to keep the records as part of its business records, the caller had no business duty to
report accurately. His statements may be contained within a business record, but they are not admissible
to establish the fact that George Washington was, in fact, cutting down a cherry tree, although they
would be admissible to establish that the person did call and make a report of some type on a given day.
Indeed, there are numerous cases holding that records kept in the ordinary course of business may still be
inadmissible if the evidentiary point in the records the proffering party seeks to prove was provided to the
business by someone without a business duty to the business. One court held that a sales receipt with a
defendant?s name and address was not admissible to prove the defendant lived at the address indicated on
the receipt since the person making the purchase had no business duty to the store to give accurate
information.6 Similarly, other courts have held that records of Western Union were inadmissible to prove
who purchased a particular money order.7 Likewise, hotel registers have been held inadmissible if they were

offered to show that a particular guest was registered at the hotel.8
The Garcia court also recognized the business duty requirement as it applied to Tex. R. Evid. 803(6) and
Tex. R. Evid. 803(8). In particular, the Court of Criminal Appeals held that a person?s statements made to a
Battered Women?s Shelter could not be admitted as a business record of the shelter:
The State laid a proper foundation for admission of the shelter?s business records under Rule 803(6).
The records themselves were admissible, but that does not mean that all information, from whatever
source or of whatever reliability, contained within those business records is necessarily admissible.
When a business receives information from a person who is outside the business and who has no
business duty to report or to report accurately, those statements are not covered by the business records
exception. Those statements must independently qualify for admission under their own hearsay
exception?such as statements made for medical diagnosis or treatment, statements concerning a present
sense impression, an excited utterance, or an admission by a party opponent.9
Similarly, Willis v. State, 2 S.W.3d 397, 401 (Tex. App.?Austin 1999), involved a probation revocation
hearing in which the state used a probation officer to sponsor records indicating the defendant had
committed a felony, by stealing fish hooks, while on probation. The Court of Appeals held this was error and
reversed the District Court?s order revoking probation:
At trial the State contended and now on appeal contends that the narrative report was admissible as a
record of regularly conducted activity. See Tex. R. Evid. 803(6). The sponsoring witness testified that
he had no personal knowledge that appellant had stolen the fish hooks. When Exhibit 3 was offered in
evidence, appellant objected that no one in the ?probation department had direct knowledge of whether
[appellant] stole the fish hooks? and that it was an ?allegation which is hearsay.? ?Documents
inadmissible under 803(8)(B) may not be admitted under 803(6) . . .? [citations omitted] . . . Moreover,
?Inadmissible hearsay testimony does not become admissible simply because it is contained within an
admissible document or transcript [citations omitted].
In a recent federal court trial, the government attempted to prove venue through closing documents that
listed the address at which the closing took place. Their problem? The records came from HUD and HUD
had not created the closing documents. The government was only prepared to call the custodian from HUD
and not the custodian from the title company. Since the title company had no business duty to HUD, the
HUD records were not admissible to prove the address where the closing took place.10 Ultimately, the HUD
files were introduced for other purposes, but not for ?the truth of the matters asserted.? Still, the government
mistakenly believed it could prove the closing location from the documents contained in the HUD file. After
the court sustained the defense objection, the prosecutor could not understand: ?I just don?t understand how
something can be hearsay that?s?it?s in evidence pursuant to hearsay exceptions.?11
How to Avoid a Business Duty Hearsay Objection
There are ways around a business duty objection to documents otherwise admissible as business records.
First, if the business maintaining the records verified the information contained in the records, most courts
would hold the records admissible over a business duty objection. So, although Western Union does not
verify the identity of a person sending a money order, it does identify the person picking it up. Thus, even
though Western Union records may not be admissible to show who sent a particular money order, they could
be admissible to prove who received the same money order.12 The same argument would apply to hotel
registers if the party seeking to introduce the hotel register could prove the hotel verified the identity of its
guests by reliable means.13 Second, as noted by the court in Garcia, if the underlying statement from the
person not having a business duty satisfied an independent hearsay exception??such as statements made for
medical diagnosis or treatment, statements concerning a present sense impression, an excited utterance, or an
admission by a party opponent??the information provided by that person would be admissible for the truth of

the matters asserted therein.14 Third, if the underlying statement from the person not having a business duty
is not introduced for the truth of the matter asserted, there is no business duty objection. In the HUD
example above, it was permissible for the government to introduce HUD records to show what matters were
contained in the HUD files, but it could not introduce the records to prove the accuracy of what was written
in the records since they were not created by HUD.15
Conclusion
The importance of reviewing business records offered through a records custodian affidavit (or through a
live witness) to determine (1) what the prosecution is trying to prove with the records, and (2) where the
information in the records orig-i-nated, cannot be understated. If the prosecution tries to use the records to
prove the truth of information contained in the records, but that information was provided by a person not
having a business duty to the business maintaining the records, you should object to the admissibility of the
records. Sometimes the prosecution may overcome the objection by having a witness explain the business?
information verification process or by identifying an independent hearsay exception, but often the prosecutor
will not be prepared to respond. Lastly, even if your objection is overruled because the judge does not
understand the business duty requirement, you will have preserved error for the appeal.
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