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Trials are always interesting. You can never predict exactly what?s going to happen. There?s always
something that doesn?t go quite as planned?a witness that says or does something unexpected or a piece of
evidence that seemingly comes out of nowhere. This truism rings even truer when accomplices and jailhouse
informants enter the cast of characters that appear in trial. The wheels go off the track.
Both classifications of witnesses are inherently untrustworthy at best. Even the Legislature recognized the
inherent untrustworthiness of these types of witnesses as evidenced by the language in Articles 38.075
(jailhouse informant statute) and 38.14 (accomplice witness statute). Both statutes have an explicit
corroboration requirement for these types of witnesses. And a trial court must sua sponte include an
instruction pursuant to Articles 38.075 and 38.14 when applicable to the case. Phillips v. State, 463 S.W.3d
59, 65 (Tex. Crim. App. 2015)(jailhouse witness instruction required); Blake v. State, 971 S.W.2d 451, 455
(Tex. Crim. App. 1998)(accomplice witness instruction required).
It?s bad enough when an accomplice or a jailhouse informant testifies for the State. But, what about when
both types of witnesses?an accomplice and a jailhouse informant?testify for the State? Certainly, a jury
instruction pursuant to each article is required. Can an accomplice provide the necessary corroboration for a
jailhouse informant and vice versa, though? Can each classification of witness?each of which must be
corroborated by other sufficient evidence?provide the corroboration for the other? Most certainly, the answer
is no. After all, how could one inherently untrustworthy witness plus another inherently untrustworthy
witness yield trustworthy testimony? That would be nonsensical. However, as common sense as it may be,
there is currently no explicit statutory authority to support this answer. This is likely because the legislature
didn?t anticipate the scenario where both a jailhouse informant and an accomplice testify. As we all know,
though, this is the scenario in many of our serious felony cases.
Recently, in a concurring opinion on the refusal of discretionary review, the Court of Criminal Appeals
addressed this very issue. Mata v. State, No. PD-0890-17 (Tex. Crim. App. Feb. 28, 2018)(Hervey, J.,
concurring)(refusing discretionary review because no egregious harm shown from lack of jury instruction).
The concurrence is wonderfully direct, on point and worth the read:
HERVEY, J., filed a concurring opinion in which RICHARDSON, NEWELL, and WALKER, JJ., joined.
I agree with the Court?s refusal of Desirae Monique Mata?s petition for discretionary review because she
cannot show that she suffered egregious harm from the erroneous jury instruction. However, I write
separately to address an important topic.

Corroboration of Accomplices and Jail House Informants
Mata argues in her second ground for review that the court of appeals erred to rely on accomplice testimony
to corroborate ?jail house? informant testimony and on ?jail house? informant testimony to corroborate
accomplice testimony. Compare Tex. Code Crim. Proc. art. 38.14, with id. art. 38.075. The accomplicewitness statute states that ?[a] conviction cannot be had upon the testimony of an accomplice unless
corroborated by other evidence tending to connect the defendant with the offense committed. . . .? Tex. Code
Crim. Proc. art. 38.14. The ?jail house? informant statute states that ?[a] defendant may not be convicted of
an offense on the testimony of a person to whom the defendant made a statement against the defendant?s
interest during a time when the person was imprisoned or confined in the same correctional facility as the
defendant unless the testimony is corroborated by other evidence tending to connect the defendant with the
offense committed.? Id. art. 38.075.
As is evident from the statutes, they implement the same prophylactic corroboration requirement, and we
have said that they do so for the same reason,
Article 38.075 was enacted in recognition that incarcerated individuals have an incentive to provide
information against other incarcerated individuals and that this testimony should be corroborated. Article
38.075?s legislative history recognizes that [t]he veracity of an in-custody informant?s statement can be
highly suspect, and that [t]he testimony of [an] in-custody informant should be corroborated by at least one
other piece of evidence. Jailhouse-witness testimony is inherently unreliable due to the inmate?s incentive to
better his circumstances.Similarly, accomplice-witness testimony must be corroborated because it is
inherently unreliable due to the strong likelihood of finger-pointing. The testimony of an accomplice witness
is un-trustworthy, and it should be received, viewed, and acted on with caution.
Phillips v. State, 463 S.W.3d 59, 66 (Tex. Crim. App. 2015) (footnotes omitted).
The corroboration requirement in both statutes refers to ?other evidence,? but the statutes do not refer to
each other. The ?other evidence? requirement makes sense when there is tes-timony at trial from only an
accomplice or a ?jail house? informant, but what if there is?as in this case?testimony from an accomplice
and a ?jail house? informant? Can the accomplice?s testimony corroborate the ?jail house? informant?s
testimony and vice versa? The language of the statutes indicate that they could, but I am not convinced that
is what the legislature intended because such an interpretation would seem to undermine the pol-icy reason
for the existence of both statutes. If the statutes exist to ensure that a person is not convicted on only
unreliable testimony, why would it be okay to allow that so long as two un-reliable witnesses testify instead
of only one?
Perhaps the legislature considered this possibility and rejected it, although the legislative history does not
indicate that is so. It is also possible, however, that the legislature did not consider such a scenario. Neither
the judiciary nor the legislature has the ability to foresee every conceivable consequence of a law, and while
it is not for the judiciary to add or subtract from lawful statutes enacted by the legislature, Seals v. State, 187
S.W.3d 417, 421 (Tex. Crim. App. 2005), the legislature may want to consider examining the interplay
between these two statutes to ensure that they operate as intended when there is accomplice and ?jail house?
informant testimony in the same case.
Conclusion
With these comments, I concur in the Court?s disposition.
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